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1 .  Protester's private aqreement not to compete 
for specified item, which places it at a 
competitive disadvantaqe, does not cause a 
specification which otherwise represents the 
leqitimate needs of the procurins aqency to 
be unduly restrictive of competition. 

2. The protester has not met its burden of 
showinq that the aqency's specification was 
in excess of minimum needs or unduly 
restricted competition where the aqency 
shows that only the specified design has 
been field tested and has features that 
maximize its effectiveness, even thouqh the 
protester contends that its alternate desiqn 
is equally effective and has been procured 
by the aqency previously, albeit €or reasons 
of urqency. 

3 .  GAO will not question aqcncy determination 
not to field test protester's proposed 
alternate to the specified desiqn where 
testinq is both extensive and expensive and 
where the protester's inability to compete 
is the result o f  its private aqreement not 
to compete, rather than any restriction in 
the specification. 

Rataco Industries, Inc., Drotests that the specifica- 
tion for barbed tape, concertina, in invitation for bids 
No. DLA700-83-B-0247 issued by the Defense Construction 
Supply Center (DCSC) is unduly restrictive of competition 
and does not reflect the qovernment's minimum needs. We 
find that the protester's Drivatc business arranqements 
inhibit its abilitv to compete, not the specification, and 
that the specification otherwise reflects the qovernment's 
minimum needs. 
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The  s o l i c i t a t i o n  s o u g h t  162 ,588  r o l l s  of b a r b e d  tape,  
c o n c e r t i n a , l  t o  be m a n u f a c t u r e d  i n  a c c o r d a n c e  w i t h  
Mi l i t a ry  S p e c i f i c a t i o n  MIL-B-52489D(ME) d a t e d  Sep tember  30, 
1982,  h e r e a f t e r  t h e  s p e c i f i e d  b a r b e d  tape. Bataco pro- 
tested t h e  s p e c i f i c a t i o n  pr ior  t o  b i d  open ing .  Then,  
despi te  its i n i t i a l  s t a t e m e n t  t h a t  i t  c o u l d  n o t  b i d  on t h e  
s p e c i f i e d  barbed tape b e c a u s e  o f  i t s  p r i v a t e  a g r e e m e n t  n o t  
t o  compete on  t h a t  item, Bataco s u b m i t t e d  o n e  o f  s i x  b i d s  
o f f e r i n g  t h e  s p e c i f i e d  b a r b e d  tape r e c e i v e d  by t h e  Octo- 
b e r  31,  1983 b i d  o p e n i n g  d a t e .  DCSC s u b s e q u e n t l y  a d v i s e d  
t h a t  it needed  to  r e p l e n i s h  i t s  s t o c k  and p r o c e e d e d  to  
award  d e s p i t e  t h e  p ro tes t .  

Bataco c o n t e n d s  t h a t  i ts a l t e r n a t e  d e s i g n  f o r  b a r b e d  
tape,  c a l l e d  t h e  b a y o n e t  b a r b ,  is  a s  e f f e c t i v e  as  t h e  
specified d e s i g n  i n  s e r v i n g  its i n t e n d e d  p u r p o s e ,  t h e  
d e t e r r e n c e  o f  i n t r u d e r s .  Bataco a r g u e s  t h a t  t h e  t w o  t y p e s  
of b a r b e d  tape, - i .e. ,  t h e  b a y o n e t  b a r b  and  t h e  s p e c i f i e d  
b a r b ,  are  m a n u f a c t u r e d  f rom t h e  same materials on  t h e  same 
e q u i p m e n t  and d i f f e r  o n l y  i n  t h e  d e s i g n  o f  t h e  b a r b ,  t h e  
b a y o n e t  b a r b  b e i n g  more p o i n t e d ,  and  t h e  number of b a r b s  
p e r  f o o t ,  w i t h  t h e  b a y o n e t  b a r b  h a v i n g  less t h a n  t h e  
s p e c i f i e d  d e s i g n .  Bataco a r g u e s  t h a t ,  a s  a c o n s e q u e n c e  o f  
t h i s  s i m i l a r i t y ,  i t s  b a r b  s a t i s f i e s  t h e  same p e r f o r m a n c e  
r e q u i r e m e n t s  as t h e  s p e c i f i e d  d e s i g n  and  s h o u l d  be 
c o n s i d e r e d  a n  a c c e p t a b l e  a l t e r n a t e  to  t h e  s p e c i f i e d  
d e s i g n .  Bataco f u r t h e r  a r g u e s  t h a t  t h e  g o v e r n m e n t ' s  
f a i l u r e  t o  c o n d u c t  t e s t i n g  o n  Bataco's a l t e r n a t e  d e s i g n  is 
n o t  a n  a d e q u a t e  r e a s o n  f o r  r e s t r i c t i n g  c o m p e t i t i o n  t o  t h e  
s p e c i f i e d  d e s i g n :  r a t h e r ,  Bataco c o n t e n d s ,  t h e  p r o c u r i n g  
agency  h a s  a d u t y  to  tes t  and  e v a l u a t e  a l t e r n a t e  d e s i g n s .  

A protester who objects  t o  t h e  s p e c i f i c a t i o n s  i n  a 
s o l i c i t a t i o n  b e a r s  a heavy  burden .  Washex Machinery  
C o r p o r a t i o n ,  B-191224, J u l y  20 ,  1978,  78-2 CPD 54. T h i s  is 
b e c a u s e  t h e  d e t e r m i n a t i o n  of t h e  n e e d s  of t h e  government  
and t h e  methods  o f  accommodat ing s u c h  n e e d s  a re  p r i m a r i l y  
t h e  r e s p o n s i b i l i t y  of t h e  c o n t r a c t i n g  a g e n c i e s  o f  t h e  
government .  Maremont C o r p o r a t i o n ,  55 Comp. Gen. 1362 
(19761 ,  76-2 CPD 181. W e  r e c o g n i z e  t h a t  government  

l T h i s  p r o d u c t ,  m a n u f a c t u r e d  by c r i m p i n g  a b a r b e d  s t r i p  o f  
metal a l o n g  t h e  l e n g t h  of a w i r e ,  is  now commonly u s e d  i n  
place of b a r b e d  wire. When packed  i n  t i g h t  co i l s  which  c a n  
be r e a d i l y  s p r e a d  o u t  i n  t h e  f i e l d  t o  create a b a r b e d  tape 
bar r ie r  a b o u t  wais t  h i g h ,  it is  known as b a r b e d  tape,  
c o n c e r t i n a .  

- 2 -  



B-212847 

p r o c u r e m e n t  o f f i c i a l s  who are f a m i l i a r  w i t h  t h e  c o n d i t i o n s  
u n d e r  which  s u p p l i e s ,  e q u i p m e n t  o r  services have  been  used  
i n  t h e  pas t ,  and  how t h e y  are to  b e  u s e d  i n  t h e  f u t u r e ,  are 
g e n e r a l l y  i n  t h e  best  p o s i t i o n  to  know t h e  g o v e r n m e n t ' s  
a c t u a l  n e e d s  a n d ,  t h e r e f o r e ,  are best able t o  d r a f t  
appropriate  s p e c i f i c a t i o n s .  Pa r t i c l e  Data, I n c . ;  C o u l t e r  
E l e c t r o n i c s ,  I n c . ,  B-179762, B-178718, May 1 5 ,  1974,  74-1 
C P D  257. 

Whi l e  s p e c i f i c a t i o n s  mus t  b e  d r a f t e d  so as to  maximize 
c o m p e t i t i o n ,  t h e  a d o p t i o n  o f  any  s p e c i f i c a t i o n  or r e q u i r e -  
ment  n e c e s s a r i l y  l i m i t s  c o m p e t i t i o n  t o  some e x t e n t .  The 
q u e s t i o n  is n o t  w h e t h e r  c o m p e t i t i o n  h a s  b e e n  r e s t r i c t e d ,  
b u t  w h e t h e r  i t  h a s  b e e n  u n d u l y  r e s t r i c t e d .  B i g  Bud Trac -  
tors ,  I n c . ,  B-209858, F e b r u a r y  4 ,  1983,  83-1 CPD 127.  Con- 
s e q u e n t l y ,  w e  w i l l  n o t  s u b s t i t u t e  o u r  judgment  for  t h a t  of 
t h e  c o n t r a c t i n g  agency  a b s e n t  clear and  c o n v i n c i n g  e v i d e n c e  
t h a t  t h e  a g e n c y ' s  judgment  is  i n  error and  t h a t  a c o n t r a c t  
awarded o n  t h e  b a s i s  o f  t h e  s p e c i f i c a t i o n s  would u n d u l y  
res t r ic t  c o m p e t i t i o n .  Bowne T ime  S h a r i n g ,  I n c . ,  B-190038, 
May 9 ,  1978 ,  78-1 CPD 347. 

compete does n o t  e s t a b l i s h  t h a t  c o m p e t i t i o n  as  a who le  is 
undu ly  r e s t r i c t e d .  B i g  Bud T r a c t o r s ,  I n c . ,  s u p r a .  I t  
f o l l o w s  t h a t  where  t h e  protester h a s  e n t e r e d  i n t o  a p r i -  
v a t e  a g r e e m e n t  n o t  t o  compete f o r  t h e  s p e c i f i e d  i t e m ,  t h e  
p r i v a t e  a g r e e m e n t  d o e s  n o t  c o n s t i t u t e  a n  undue restric- 
t i o n  o n  c o m p e t i t i o n  by t h e  government .  I n  s u c h  
c i r c u m s t a n c e s ,  t h e  p r o c u r i n g  a g e n c y  is n o t  r e q u i r e d  to  
c o n d u c t  e x t e n s i v e  and  p o t e n t i a l l y  e x p e n s i v e  t e s t i n g  o f  a 
p r o d u c t  o f f e r e d  as  a n  a l t e r n a t e  t o  t h e  s p e c i f i e d  i t e m  
s o l e l v  on  t h e  b a s i s  of a n  u n s u b s t a n t i a t e d  a l l e g a t i o n  

The f a c t  t h a t  a p a r t i c u l a r  competitor is u n a b l e  to  

by t h i  protester.  
O c t o b e r  29, 1979,  79-2 CPD 303. R a t h e r ,  t h e  b u r d e n  of 

See C a s t o l e u m  C o r p o r a t i o n ,  B-194906, 

p r o v i n g  t h a t  t h e  a l t e r n a t e  s a t i s f i e s  t h e  g o v e r n m e n t ' s  
minimum n e e d s ,  i n c l u d i n g  t h e  cost  o f  any  n e c e s s a r y  test-  
i n g ,  rests w i t h  t h e  protester.  - S e e  Electr ical  C o n d u c t o r s ,  
Inc . .  B-201226, B-201308, B-201309, B-201310, B-201311, 
~ - 2 o i 3 1 2 ,  B-205269.2, J u n e  1 5 ,  1982,  82-1 CPD 580. 

A l t h o u g h  Bataco downplays  t h e  i s s u e ,  it is a p p a r e n t  
from t h e  r e c o r d  t h a t  t h e  major c o n s i d e r a t i o n  i n h i b i t i n g  
Bataco f rom compe t ing  is i t s  p r i v a t e  a g r e e m e n t  n o t  to 
compete w i t h i n  t h e  U n i t e d  S ta tes  f o r  t h e  s p e c i f i e d  b a r b e d  
tape. I n  t h i s  r e g a r d ,  Bataco i t s e l f  a r g u e s  t h a t  t h e  same 
materials and  e q u i p m e n t  needed  t o  p r o d u c e  o n e  d e s i g n  c a n  
p r o d u c e  t h e  o t h e r  and  t h a t  b e f o r e  it e n t e r e d  i n t o  t h i s  
p r i v a t e  a g r e e m e n t  it s u c c e s s f u l l y  competed o n  t h e  b a s i s  
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of t h e  s p e c i f i e d  d e s i g n .  Moreover ,  t h e  r e c o r d  i n d i c a t e s  
t h a t  Bataco m a r k e t s  b o t h  t h e  b a y o n e t  b a r b  and  t h e  s p e c i f i e d  
b a r b  o u t s i d e  t h e  U n i t e d  S t a t e s ,  and  t h a t  i ts  competitors 
a lso p r o d u c e  b o t h  d e s i g n s ,  a l t h o u g h  w i t h o u t  m a r k e t i n g  
r e s t r i c t i o n s .  C o n s e q u e n t l y ,  w e  d o  n o t  b e l i e v e  t h a t  a 
p r o c u r i n g  a g e n c y  is o b l i g e d  t o  b roaden  c o m p e t i t i o n  s i m p l y  
b e c a u s e  t h e  protester, o t h e r w i s e  f u l l y  c a p a b l e  o f  p r o d u c i n g  
t h e  s p e c i f i e d  i t e m ,  h a s  e n t e r e d  i n t o  a p r i v a t e  b u s i n e s s  
a r r a n g e m e n t  t h a t  restricts i t s  a b i l i t y  t o  f u r n i s h  t h e  
s p e c i f i e d  i t e m  and  would p r e f e r  t o  m a r k e t  a n o t h e r  i t e m .  
Stated d i f f e r e n t l y ,  t h e  sa le  of o n e ' s  r i g h t  t o  p r o d u c e  t h e  
s p e c i f i e d  d e s i g n  to o n e ' s  competitor h a s  l i t t l e  to  d o  w i t h  
t h e  q u e s t i o n  w h e t h e r  t h e  s p e c i f i c a t i o n  i t s e l f  is restric- 
t i v e .  

Moreover, t h e  r e c o r d s  show t h a t  DCSC h a s  a r e a s o n a b l e  
b a s i s  f o r  d i s t i n g u i s h i n g  be tween  t h e  t w o  d e s i g n s .  Accord- 
i n g  to t h e  e n g i n e e r i n g  s u p p o r t  a c t i v i t y  r e s p o n s i b l e  for  t h e  
deve lopmen t  o f  b a r b e d  tape,  t h e  U . S .  Army M o b i l i t y  Equip-  
ment Research and  Development  Command, o n l y  t h e  s p e c i f i e d  
d e s i g n  h a s  b e e n  f i e l d  tested a n d ,  b a s e d  o n  t h i s  t e s t i n g ,  
t h e  s p e c i f i e d  b a r b e d  tape is t h e  most e f f e c t i v e  d e s i g n  f o r  
t h e  a p p l i c a t i o n  i n t e n d e d  h e r e ,  movable  c o n c e r t i n a s .  They 
report t h a t  d e t e r r e n c e  i n  t h i s  a p p l i c a t i o n  is a c c o m p l i s h e d  
by s n a g g i n g  a n  i n t r u d e r ' s  c l o t h i n g  and t h a t  b o t h  t h e  s h a p e  
and t h e  s p a c i n g  o f  t h e  b a r b s  on  t h e  s p e c i f i e d  tape are 
optimum f o r  t h i s  p u r p o s e .  F u r t h e r ,  t h e  a g e n c y  b e l i e v e s  
t h a t  t h e  s h o r t e r  b a r b s  o n  t h e  spec i f i ed  d e s i g n  are less 
l i k e l y  t o  e n t a n g l e  o t h e r  b a r b s  when t h e  c o n c e r t i n a  is  b e i n g  
p u t  i n  place or  removed. A c c o r d i n g l y ,  e v e n  though  t h e  t w o  
d e s i g n s  may appear s imi la r ,  DCSC h a s  a v a l i d  bas i s  for  
d e s i g n a t i n g  t h e  s p e c i f i e d  d e s i g n  as its minimum r e q u i r e -  
ment ,  t o  t h e  e x c l u s i o n  of a l t e r n a t e  d e s i g n s  wh ich  have  n o t  
been  shown t o  h a v e  e q u a l  d e t e r r e n t  c a p a b i l i t y .  

Bataco is u n a b l e  t o  i d e n t i f y  a n y  f i e l d  t e s t i n g  or  
o t h e r  t h o r o u g h  e v a l u a t i o n  t o  s u b s t a n t i a t e  i t s  claim t h a t  
i t s  a l t e r n a t e  is e q u a l  t o  t h e  s p e c i f i e d  b a r b e d  tape. 
I n s t e a d ,  it re l ies  upon t h e  a r g u m e n t s  t h a t  DCSC p r e v i o u s l y  
p r o c u r e d  b a y o n e t  b a r b e d  tape i n  c o n c e r t i n a  form and t h a t  
t h e  b a r b  o n  t h e  b a y o n e t  b a r b e d  tape is s imi l a r  t o  t h e  b a r b  
o n  g e n e r a l  p u r p o s e  b a r b e d  tape o b s t a c l e  (GPBTO), o n l y  
smaller i n  scale. 

DCSC repl ies  t h a t  i t  p r o c u r e d  b a y o n e t  t y p e  b a r b e d  
tape,  c o n c e r t i n a ,  j u s t  o n e  t i m e ,  f o r  r e a s o n s  o f  u rgency  
when i t s  s t o c k s  were e x h a u s t e d ,  and  t h a t  it h a s  s i n c e  
r ev iewed  i ts  n e e d s  and  r e c o n f i r m e d  t h e  s p e c i f i e d  b a r b e d  
tape as r e p r e s e n t i n g  t h e  g o v e r n m e n t ' s  minimum needs .  A s  t o  
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t h e  s i m i l a r i t y  i n  t h e  s h a p e  of t h e  b a r b  o n  b a y o n e t  b a r b e d  
tape and  GPBTO, DCSC p o i n t s  o u t  t h a t  GPBTO is a much 
larger ,  h e a v i e r  t y p e  of b a r b e d  tape used  p r i m a r i l y  i n  f i x e d  
i n s t a l l a t i o n s  and  t h a t  it operates on  a d i f f e r e n t  p r i n c i p l e  
of d e t e r r e n c e ,  i.e., p i e r c i n g  l imbs as opposed  t o  s n a g g i n g  
c l o t h e s .  C o n s e q u e n t l y ,  DCSC d o e s  n o t  agree t h a t  t h e  s h a p e  
of t h e  b a r b  o n  GPBTO is r e l e v a n t  to  t h e  d e s i g n  of t h e  barb 
for c o n c e r t i n a  b a r b e d  tape. I n  t h e s e  c i r c u m s t a n c e s ,  w e  d o  
n o t  b e l i e v e  t h a t  Bataco h a s  m e t  i t s  burden  of p r e s e n t i n g  
c lear  and c o n v i n c i n g  e v i d e n c e  t h a t  t h e  a g e n c y ' s  judgment  is 
i n  error and t h a t  a c o n t r a c t  awarded o n  t h e  basis  of t h e  
s p e c i f i c a t i o n  would undu ly  res t r ic t  c o m p e t i t i o n .  Bowne 
Time S h a r i n g ,  I n c . ,  s u p r a .  

DCSC is o b l i g e d  to test Bataco 's  a l t e r n a t e  d e s i g n  i n  o r d e r  
t o  b roaden  c o m p e t i t i o n .  Here, t h e  s p e c i f i e d  b a r b e d  tape 
c o u l d  be p roduced  by any  f i r m  c a p a b l e  o f  p r o d u c i n g  ba rbed  
tape; i n  f a c t ,  Bataco i tself  h a s  s u p p l i e d  t h e  s p e c i f i e d  
ba rbed  tape t o  DCSC u n d e r  p r i o r  c o n t r a c t s .  Its agreemen t  
n o t  t o  compete a s i d e ,  Bataco r e m a i n s  f u l l y  c a p a b l e  o f  
p r o d u c i n g  t h e  s p e c i f i e d  barbed tape and it d i d  i n  f a c t  
s u b m i t  a b i d  o n  t h a t  b a s i s .  As stated p r e v i o u s l y ,  
t h e  o n l y  r e s t r i c t i o n  o n  c o m p e t i t i o n  is Bataco's p r i v a t e  
ag reemen t  n o t  t o  compete, n o t  t h e  DCSC s p e c i f i c a t i o n ,  and 
any  t e s t i n g  o f  t h e  a l t e r n a t e  d e s i g n  s h o u l d  be a t  Bataco's 
expense .  - See Cas to l eum C o r p o r a t i o n ,  s u p r a .  

d e f e c t i v e  b e c a u s e  it d o e s  n o t  a d e q u a t e l y  ref lect  t h e  
g o v e r n m e n t ' s  minimum needs .  I n  t h i s  r e g a r d ,  Bataco a r g u e s  
t h a t  t h e  s p e c i f i e d  t y p e  o f  p a i n t  is i n a p p r o p r i a t e  b e c a u s e  
it w i l l  c h a l k  when exposed  t o  t h e  w e a t h e r  and t h a t  t h e  
r o l l s  o f  b a r b e d  tape s h o u l d  be p a i n t e d  a f t e r  t h e  r o l l s  are 
compressed  f o r  t r a n s p o r t ,  r a t h e r  t h a n  before as specif ied,  
i n  o r d e r  t o  a v o i d  s c r a t c h i n g  t h e  p a i n t  d u r i n g  compress ion .  
Bataco a l so  c o m p l a i n s  t h a t  b e c a u s e  s a l t  s p r a y  t e s t i n g  is 
r e q u i r e d  f o r  e a c h  l o t  s h i p p e d ,  t h e  amount of t e s t i n g  
r e q u i r e d  is n o t  f i x e d  s i n c e  t h e  s i z e  of t h e  s h i p p i n g  l o t s  
c a n  v a r y .  

F u r t h e r ,  w e  do  n o t  agree w i t h  Bataco's c o n t e n t i o n  t h a t  

F i n a l l y ,  Bataco c o n t e n d s  t h a t  t h e  s p e c i f i c a t i o n  is 

DCSC replies t h a t  w h i l e  t h e  s p e c i f i e d  p a i n t  may c h a l k  
s l i g h t l y ,  it b e l i e v e s  t h e  p a i n t  is s u i t a b l e  f o r  i ts 
i n t e n d e d  use .  DCSC a l so  a d v i s e s  t h a t  p a i n t i n g  b e f o r e  
compac t ion  is  r e q u i r e d  b e c a u s e  it would n o t  be possible  t o  
a c h i e v e  f u l l  p a i n t  c o v e r a g e  a f t e r  t h e  c o i l s  are t i g h t l y  
compressed .  With r e g a r d  t o  s a l t  s p r a y  t e s t i n g ,  DCSC 
a d v i s e s  t h a t  it d e s i r e s  t e s t i n g  o f  e a c h  l o t  s u b m i t t e d  f o r  
i n s p e c t i o n ,  which  may o r  may n o t  be t h e  same number of 
items as  c o n t a i n e d  i n  a sh ipmen t .  
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Here, Bataco h a s  n o t  a l l e g e d  t h a t  t h e  s p e c i f i c a t i o n  
is r e s t r i c t i v e  w i t h  respect t o  t h e s e  r e q u i r e m e n t s ,  or  t h a t  
it is ambiguous,  o r  t h a t  t h e  work i t s e l f  is unnecessa ry :  
rather,  Bataco s i m p l y  a r g u e s  t h a t ,  i n  its judgment ,  there 
are better methods  for  a c c o m p l i s h i n g  these o b j e c t i v e s .  I t  
is t h e  c o n t r a c t i n g  a g e n c i e s ,  however,  t h a t  must  d e t e r m i n e  
t h e  needs  of t h e  government  and t h e  methods o f  b e s t  
accommodating those needs .  Maremont C o r p o r a t i o n ,  s u p r a .  
I n  o ther  words ,  w h a t  t h e  protester o b j e c t s  t o  is w i t h i n  t h e  
d e c i s i o n  making f u n c t i o n  o f  t h e  agency  and is n o t  s u b j e c t  
to  t h e  t y p e  o f  o b j e c t i o n  ra i sed  by Bataco. 

The  p ro tes t  is d e n i e d .  

ik Comptroller * G e n e r a l  
of t h e  U n i t e d  S t a t e s  

- 6 -  




